
STruth to Power
peaking

III
203 – 1155 W. Pender St., Vancouver, B.C. V6E 2P4. Tel 604 482 9200. Fax 604 482 9222. info@bctreaty.net. www.bctreaty.net

Self Government: Options and Opportunities

Litigation and the BC Treaty Process —
Some Recent Cases in a Historical Perspective

Speaking Notes for Professor Hamar Foster
University of Victoria Faculty of Law
to

March 14 – 15, 2002



Litigation and the BC Treaty Process. Professor Hamar Foster, University of Victoria

Speaking Truth to Power III

“I’ve read the Bill of Human Rights, and some of it is true.”
— Leonard Cohen

By adding “in historical perspective” to my title, I know I have taken certain liberties in carrying out the task assigned to me
for this conference. In my defence, I suppose I could say that it is unrealistic to expect a legal historian to stay in the present
for very long. Or I could say that I have learned from experience that, when you are presenting on the afternoon of the
second day of a two-day conference, most of what you wanted to say about current issues will have been said already. So
you had better come up with something new (or, in my case, something old). But the real reason I have tweaked my topic
in this way is that I think history is important. What is happening today has deep roots, and to a certain extent we are all
playing roles that others have played before us, not just a few decades ago but more than a century ago. Indeed, only two
blocks away stands the Marine Building, where the Allied Indian Tribes of British Columbia met in the summer of 1923 with
the dominion minister of the interior, and then adjourned for five more days of intensive meetings in Victoria. They were
trying to negotiate a settlement of the BC Indian Land Question, or at least to agree on a process for submitting it to the
courts.  In short, we have been here before.

The comments of the trial judge in a recent aboriginal title decision underscore this point. “For the Tlingits,” he wrote,

[t]he primary concern … is the road proposal. It will open up the heartland of the Tlingit territory
for the first time, and therefore raises concerns about their ability to sustain the land-based
economic, social and cultural system on which they collectively rely as an aboriginal people.1

Similarly, it was the economic and immigration “boom” of the first decade of the twentieth century, with its soldier
settlement schemes and railway construction, that led to petitions, delegations and, occasionally, even violence. And for the
first time lawyers, whose involvement with aboriginal people had until then had been largely confined to prosecuting and
defending them in criminal cases, became involved. Not many — in fact, by the end there was only one. But the result was
a twenty-year campaign for aboriginal title that ended only when parliament effectively put a legal end to it in 1927.

So I am going to try to link up the past with the present, and I will start by dividing the history of litigation and negotiation
in the Land Question into three periods. The first comprises the 125 years or so from colonization to the Supreme Court of
Canada’s decision in the Nisga’a case in the early 1970s. The second covers the 25 years from then until that Court’s ruling
in Delgamuukw at the end of 1997. And the third is of course where we are now. Legally speaking, each of these three
periods was defined by a distinct and fundamental disagreement between aboriginal people and non-aboriginal governments
about the rights of the former that stood squarely in the way of negotiating treaties.

In the first period, the stumbling block was the very existence of aboriginal title as a legal concept and the ability of the
crown to keep this question from being litigated. In the second period aboriginal title was conceded to exist as a legal
concept but its content — that is, whether it was a true property right — was contested. And in the third the issue has, until
recently, been whether the obligations set out in the Delgamuukw case apply before, as well as after, the aboriginal title of
a particular First nation has been established by litigation. One by one, these obstacles — there are of course others - have
been removed.

1. Aboriginal Title and the Sovereign Immunity of the Crown, 1849-1973

Historically, the issue in British Columbia for most of the past 150 years was not whether to litigate or negotiate aboriginal
rights. It was whether aboriginal people were capable, practically and legally, of suing the crown, and whether the province
would agree that there was anything to litigate or negotiate about.  For most of this period — that is, from the creation of
the colony of Vancouver Island in 1849 to the early years of the twentieth century — aboriginal people lacked the resources
to engage in land claims litigation. And when they managed, around about 1908, to find a couple of lawyers who would
assist them, they encountered a legal obstacle. Litigation against the crown was not only expensive. It was — because of
the crown’s sovereign immunity from suit — a privilege; and British Columbia would neither consent to be sued nor agree
to have the matter of aboriginal title referred to the courts.
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I think that the first document that specifically requested a judicial determination of aboriginal title in terms that caused
Ottawa to sit up and take notice was probably the much-neglected Cowichan Petition of 1909. Drafted with the assistance
of missionary Charles Tate, lawyer and priest Arthur Eugene O’Meara, and Toronto barrister John Murray McCheyne Clark, KC,
it was presented by O’Meara to the colonial authorities in London, England in April of that year.2  This document, and the
considerable unrest in the Nass and on the Skeena at the time, ushered in a period of legal activity on the aboriginal rights
front that was unmatched until our own day. Between 1909 and 1911 the dominion government of Sir Wilfrid Laurier
commissioned a legal opinion on the issue of whether there was unextinguished aboriginal title in BC; responded to
numerous other aboriginal petitions; and attempted to secure the agreement of the province to a court reference. Then,
when it became clear that British Columbia would not consent to such a reference, Ottawa made plans to proceed in court
unilaterally.3   However, the Conservative Government of Robert Borden replaced Laurier and the Liberals in the autumn of
1911, and took aboriginal rights off the table.4   One result of this move was the Nisga’a Petition to the British Privy Council
two years later.

What was BC’s position with respect to litigation? I think that the most succinct statement of it is contained in a draft letter
dated 19 November 1910 from Premier Richard McBride to Prime Minister Laurier. A court decision in favour of the Indians,
wrote McBride,

would affect the title to all the land on the mainland … and more than half of the land … on Vancouver
Island, and would have a most disastrous effect on our financial standing and would jeopardize the very
large sums of money already invested in this province by English and other investors. I think you will agree
with me that this is too serious a matter to be submitted to the determination of any court, however
competent from a legal point of view. In other words, the considerations involved in this matter are
political considerations and not legal question [sic] ... The Government of British Columbia therefore
cannot agree to submit to a determination even by the Privy Council [of ] a question of policy of such
importance.5

McBride subsequently went to London, where he told the secretary of state for the colonies, the Right Honourable Lewis
(“Loulou”) Harcourt, that Britain’s policy had to be “hands off British Columbia,” and that the province would never alter its
position on aboriginal title.6   Although legally questionable even in 1911, this remained British Columbia’s position for
decades to come, and it prevailed in the face of both aboriginal petitions and the dominion’s rather short-lived opposition.
In 1927 an exasperated Ottawa finally reinforced BC’s stance by having the dominion parliament amend the Indian Act to
make it practically impossible for aboriginal people to retain lawyers to prosecute claims against government.7

Although land claims activity resumed after this restriction was dropped in 1951, the legacy of crown immunity was
pointedly re-affirmed when the Nisga’a, after losing badly in the BC court of Appeal, managed to bring their case before the
Supreme Court of Canada in the early 1970s. Although the Supreme Court ruled that aboriginal title is a part of Canadian
law and split 3:3 on whether the Nisga’a still enjoyed such title, the Court dismissed their appeal. Four of the seven justices
were of the view that, because the Nisga’a had not obtained the permission of the BC government to sue the crown, the
case was not properly before the court — the same obstacle that had defeated the Nisga’a and the Allied Tribes forty years
earlier.8   And although this was its death rattle, BC argued that, because the technical ratio of the Supreme Court ruling did
not deal with the merits, the Court of Appeal’s decision — that aboriginal title can exist only if conferred by treaty, statute
or agreement — was still the law of the province.9   In the late 1980s the Court of Appeal emphatically repudiated this
interpretation of the legal status of its earlier decision, but until then — and, indeed, even for a few years afterwards — BC
continued to take the position that there was nothing to negotiate.10

But it would be misleading to give the impression that there were no treaty negotiations whatsoever in these early years.
There were of course the Douglas Treaties that were made by the colonial authorities in the 1850s and there was Treaty 8,
negotiated by the dominion at the end of the nineteenth century.11   Less well known are the negotiations conducted
between Ottawa and a number of provincial aboriginal groups, notably the Indian Rights Association, the Interior Tribes of
British Columbia and the Allied Indian Tribes of British Columbia, between 1908 and 1927.
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There was even a period in the 1920s when the senior dominion Indian Affairs official in the province believed that a
settlement was only months, perhaps even weeks, away.12   But these initiatives left most of BC unaffected, and the
province took no real part in any of them. Eventually, Ottawa decided that it, too, would no longer contemplate or discuss
making treaties in British Columbia or facilitate a judicial resolution of the dispute.

Why did this serious and dedicated campaign to settle the BC Indian Land Question, either through negotiation or litigation,
fail? Three factors stand out. The first is the lack of unity among aboriginal people and of course their lack of political
power.13  They could not vote, they could not stand for election, they could not get their claim into court and their numbers
had been declining since contact.  The second factor is the intransigence of the province. And the third is the inability of the
dominion government to make up its mind as to what it should do.14   This last consideration is particularly important
because it meant that BC’s position prevailed by default. Notwithstanding its fiduciary responsibilities and a legal opinion
that supported the existence of aboriginal title in the province, Ottawa would not go it alone and would not force the
matter into the courts.

Certainly much has changed since those days: we have the Nisga’a Treaty, judicial decisions acknowledging aboriginal
rights, constitutional protection for such rights, a treaty process and a general acceptance that major changes must occur.
But not everything has changed; and progress was slow after the legislative ban on land claims was lifted in 1951, when the
second major campaign for aboriginal title in BC— the current one — began to take shape. There were many reasons for
this, but certainly one was that the politicians in Victoria and Ottawa, including the lawyers and judges from whose ranks
some of them were drawn, knew little of the history of the Land Question. For them, land claims were not only something
new; they were something that Indians had cooked up when they had time on their hands and nothing else to do. As a
consequence, I think a good argument can be made that McBride’s assessment of the situation in 1910 does not sound as
dated as it should, even today. The complex relationship between aboriginal title and economic prosperity is as important
now as it was when McBride — who no doubt thought he was doing posterity a favour — managed to keep the courthouse
doors firmly closed. And we were well into my second period before it began to become clear just how wide those doors
might open.

2. The Nature of Aboriginal Title, 1973-1997

In the mid-1970s the Nisga’a case and Cree opposition to Quebec’s hydroelectric power project in James Bay obliged
Ottawa to change its position yet again on aboriginal rights. A federal land claims policy was instituted, pursuant to which
significant treaties were made in the northern regions of this country. In 1982 Canada’s constitution was amended to
recognize and affirm “the existing aboriginal and treaty rights of the aboriginal peoples of Canada.”15   A number of
Supreme Court of Canada decisions were handed down that revived a centuries-old tradition of jurisprudence that had
been largely forgotten in this country by the mid-1800s and that poured content into some of these rights.16   In the wake
of Oka, the federal government established the Indian Claims Commission to report on treaty and Indian Act claims.17   And
in British Columbia a special treaty process was established.

However, although the right to litigate aboriginal rights was no longer an issue, British Columbia continued to resist during
the 1970s and 1980s by refusing to participate in the Nisga’a Treaty negotiations and by maintaining that there was no
aboriginal title in the province. And, much as they had before the First World War, resource extraction and settlement
pressures were forcing more and more aboriginal people to take action. By 1985, for example, the writ in Delgamuukw had
been filed and the Lyell Island blockade in Haida Gwai was in place. Legally, however, the turning point was the Meares
Island decision.  For the first time, a BC court ruled that the matter of aboriginal title was sufficiently important to justify
issuing an injunction against logging. In that case, Seaton, JA wrote that the

proposal is to clear-cut the area. Almost nothing will be left. I cannot think of any native right that could
be exercised on lands that have been recently logged … The Indians wish to retain their culture on
Meares Island as well as in urban museums.18

Significantly, this passage, dealing as it does with the problem of ensuring that what is being negotiated or litigated will still
be there when these processes are over, was resurrected and quoted two weeks ago in the Haida decision — as to which,
more below.19
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Within two years of Meares Island the Delgamuukw lawsuit went to trial, and between the decision of the trial judge in that
case and the Court of Appeal’s ruling in 1993, Canada, British Columbia and the First Nations Summit agreed to set up the
BC Treaty process. I don’t think anyone thought that the road ahead would be easy, but the change was historic in its
implications.20   British Columbia had finally acknowledged that McBride was wrong: aboriginal rights had a legal as well as
a political dimension, and the province had to come to terms with this.  The problem was that for some, aboriginal rights
were no more than non-exclusive rights to hunt and fish on crown land, while for others they amounted to a form of
ownership and governance. This gap, together with other important differences, made progress at the negotiating tables
difficult.  And it was not bridged, at least with respect to land title, until Delgamuukw reached the Supreme Court of Canada
and that Court ruled that aboriginal title was in fact a right to the land itself.21   But then a new gap —an abyss, some might
say — opened up between the parties.22

It became clear that governments and First Nations took a very different view of what Delgamuukw required governments
to do while treaties were being made. And in this respect I think that something else Justice Seaton said in 1985 in the
Meares Island case is instructive. Responding to the argument that halting logging on the island would render investments
throughout the province uncertain, he agreed that there was a problem with forest tenures and aboriginal title that had not
been dealt with in the past. But he did not agree that this meant that the courts should back off. “We are being asked to
ignore the problem as others have ignored it,” he wrote. “I am not willing to do that.”23   This passage is not quoted in the
recent Haida decision, but I rather think that it helps to explain that case and a number of others.

3. The Meaning of the Delgamuukw Decision, 1998 —

For years the courts have been making the obvious point that judges cannot write treaties, and the Supreme Court of
Canada added its voice to this chorus in Delgamuukw by urging negotiated solutions. Since then, however, decisions have
been handed down that go beyond mere cheerleading. Most of these decisions are clearly intended to facilitate and
protect negotiated settlements. Whether they all actually do so is a matter for debate.

(a) Governance
The first one worth noting is Campbell et al. v. AGBC et al.24  Launched by Premier Campbell and Attorney General Plant
before they held those offices, the litigation was in essence a challenge to the self-government provisions of the Nisga’a
Treaty.25   Indeed, until this case it was unclear whether the courts would hold that there was room in s. 35 of the Constitution
Act, 1982 for an inherent right of aboriginal self-governance. The Supreme Court of Canada had left the question open, and
the plaintiffs argued that confederation had extinguished any rights to self-government aboriginal people may have had by
exhaustively distributing all governance powers between parliament and the provincial legislatures.26   Justice Williamson,
however, ruled not only that a limited form of self-government survived confederation and was affirmed by s.35, but that
the Nisga’a Treaty properly and legitimately gave that limited right definition and content.27

Is this a correct statement of the law, i.e., is Campbell an aberration? I think not. Certainly there are passages in the Supreme
Court of Canada’s recent decision in Mitchell v. MNR that imply that the justices of that Court may be ready to follow suit. In
his concurring reasons, Justice Binnie continued to leave open the possibility that s. 35 might protect aboriginal or treaty
rights of governance, and referred to, without expressly adopting, the Royal Commission on aboriginal people’s
characterization of “shared sovereignty” as a defining characteristic of Canadian federalism.28   So it seems likely that the
basic thrust of Justice Williamson’s decision — which really could not be appealed — will ultimately be affirmed.29

Ironically, we would not have arrived at this point so quickly if the current premier and attorney general had not forced the
issue with their lawsuit. In this respect the question in the treaty referendum that seeks to confine the legal status of
aboriginal governments to that of a municipality therefore looks rather like an attempt to turn back the clock.30   Certainly
it is dangerous, because the authority of the province even to participate in treaty making is “a nasty little constitutional
issue” that everyone in the current treaty process has, for good practical reasons, chosen to avoid.31   And given the federal
government’s unquestioned authority to do so, there appears to be nothing to prevent Ottawa from negotiating Campbell
forms of governance (the case, that is, not the man) with individual First Nations without provincial participation.32   Nothing,
at least, apart from Ottawa’s traditional reluctance to tweak provincial sensibilities in this way. But that reluctance may
be  weakening.33
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(b) Costs for Litigating Aboriginal Title
The Campbell case can be seen as an explicit judicial affirmation of the treaty process employed in the Nisga’a negotiations.
But the court there was dealing with a fait accompli.  Other recent cases of note are concerned more with the failures of
treaty making in BC, and not simply because their backdrop is a process that a number of First Nations have refused to join
and in which no treaties have been signed. Some of the judgments go further, explicitly referring to the state of treaty
negotiations as a factor in the decision. In Nemiah Valley Indian Band v. Riverside Forest Products Ltd., for example, Justice
Vickers ordered Canada and British Columbia to pay the future costs of the plaintiff Indian Band’s aboriginal title action. The
defendants had argued that costs should not be awarded because the Tsilhqot’in and Xeni Gwet’in had “failed to take
advantage of the availability of public funding for treaty negotiations,” but the court disagreed. Citing both the state of
treaty negotiations generally and the fact that the provincial government’s proposed treaty referendum had cast  “a cloud
… over the entire process,” Justice Vickers concluded that it would be “unfair and unreasonable” to “require the plaintiffs
to engage, against their better judgement, in treaty negotiations.” He also noted that they had already “invested” years in
the litigation process. “If I were to accede to the arguments of the defendants,” he concluded,

It would mean putting the litigation on hold to pursue an uncertain process that is about to be redefined
by a referendum whose questions are unknown. In addition, I cannot ignore the fact that the current
process has yet to produce a completed treaty.34

This decision signals something very new. Costs are supposed to follow the event, in the sense that they are generally
awarded to the successful party after the trial is over. Here they were awarded in advance, before the outcome is known.
And although the Court of Appeal made a similar order in favour of the Okanagan Indian Band a few weeks earlier, that
court made no reference to the referendum or the treaty process and had described the jurisdiction to make such an order
as narrow and exceptional. It had only made the order, according to Justice Newbury, because the case was a test case on
a matter of “public importance.”35   But as Attorney General Plant subsequently asked, “What aboriginal case isn’t a test case
in BC?”36   Justice Vickers’ ruling suggests that the attorney general’s question may have been answered.  Whether these
decisions (as they appear to do) will encourage litigation or spur the parties in the treaty process to improve it remains to
be seen. In this connection, it is perhaps worth noting that the Ministry of the Attorney General has recently announced
that operational funding for the BC Treaty Commission will be reduced and funding for “consultation units and advisory
committees” will be eliminated.37

(c) Provincial Jurisdiction
Next up is the rather difficult decision in Paul v. British Columbia (Forest Appeals Commission), which the Court of Appeal
decided in June of 2001.38   Frankly, it raises too many complex constitutional issues to go into in a survey of this sort.39   The
result of the decision, however, is that the province does not have constitutional authority to confer jurisdiction to decide
questions of aboriginal title or rights on a provincial official or tribunal. Only courts have such jurisdiction. Now, this cannot
mean that provincial officials may not take aboriginal rights and title into consideration when planning resource development
on lands subject to aboriginal claims, because that would surely be inconsistent with the crown’s duty to consult. Nor, I
think, does it mean that — short of an actual treaty — the province cannot enter into agreements with First Nations about
matters of mutual interest. Generally speaking (and subject to questions of capacity), anyone, whether an individual, a
corporation or a government, may make a contract with anyone else.40   Constitutional problems arise only when the
province attempts to legislate aboriginal rights or have its tribunals adjudicate them. But the case does appear to mean
that, instead of being the ultimate decision-maker, courts will move to the head of the line.  By this I mean that, instead of
reviewing tribunal decisions on aboriginal rights, courts will determine them in the first instance, either by assessing the
defence of aboriginal rights in a prosecution, or by hearing applications for an injunction or a declaration as to whether the
crown is consulting adequately.41   Or, perhaps, even by deciding lawsuits brought by First Nations for trespass on their
lands. This is basically what the dominion’s lawyer recommended that Ottawa do, as trustee for the Indians, in 1909 and
what Kent McNeil has recommended much more recently.42   Like the cases on costs, this decision therefore appears to
move us, at least in the short to medium term, in the direction of litigation.43

(d) The Presumption of Aboriginal Title
The most important issue that the Court of Appeal has addressed recently is, however, the obstacle I referred to earlier as
characterizing the post-Delgamuukw legal environment. That is, the assumption by governments that the only aboriginal
rights they are legally obliged to recognize are rights that have been defined by a treaty or found to exist by a court.
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What the Court of Appeal would ultimately say about this assumption was anticipated last year in Justice Huddart’s dissent
in the Paul case, where she described the assumption as “flawed.”44

Seven months later, in Taku River Tlingit First Nation v. Tulsequah Chief Mine Project a majority of the court agreed.45  And
a month after that a unanimous panel in Haida Nation v. British Columbia (Minister of Forests) confirmed this to be the law.
“The issue,” said the court, “is an important one.”

If the Crown can ignore or override Aboriginal title or Aboriginal rights until such time as the title or rights
are confirmed by treaty or by judgment of a competent court, then by placing impediments on the
treaty process the Crown can force every claimant of Aboriginal title or rights into court and on to
judgment before conceding that any effective recognition should be given to the claimed Aboriginal
title or rights, even on an interim basis.46

Referring to the contrary view as the “timing fallacy,” Justice Lambert ruled that proof of aboriginal title is not a condition
precedent to the crown’s obligation to consult about, and to try to accommodate, possible infringements of that title. He
conceded that there could be no conclusive determination of whether there has been an infringement, and whether it
was justified, until the precise nature of the rights involved has been proved. Nonetheless, the duty to consult and
accommodate is legally binding from the moment a First Nation makes a credible prima facie claim, and constitutes “an
alternative framework” for reconciling aboriginal claims and the public interest.47   Given that there is now both a duty to
consult once a claim is made and a supervisory role for the courts, the Haida case may also undermine governmental
policies against litigating and negotiating a treaty at one and the same time.48   Justice Lambert added that, when a court
ultimately comes to consider “the aboriginal title … of the Haida people,” the way in which the duty to consult and
accommodate has been discharged would have a “very significant impact” upon the determination as to whether any
infringements were justified. Given that the Haida commenced a title action in the BC Supreme Court soon afterwards, I
imagine that this latter statement may have prompted some late night sessions in the halls of government.49

At least one commentator has already characterized these decisions as judicial legislation.50   To a certain extent, this is a
phenomenon that became inevitable once Delgamuukw resurrected the law contained in the Royal Proclamation of 1763
and the foundational 19th century cases, because taking aboriginal rights seriously after all these years necessarily entails
some new thinking. But the judges’ reasons all cite Supreme Court of Canada decisions in support, and the principle that
governments should be prudent when potential legal or constitutional rights are at stake is not a new one. After all, courts
do not generally decide in advance whether such rights have been violated: they tell us afterwards, and it is then that we
find out what the violation will cost us.51   It seems to me that these cases are simply saying that this principle, which
certainly applies to police searches, also applies to forest tenures. In fact, we were probably told this more than a hundred
years ago in another piece of logging litigation, St. Catherine’s Milling. In that case the Judicial Committee of the Privy
Council stated that provinces could not use aboriginal title lands “as a source of revenue [until] the estate of the Crown is
disencumbered of the Indian title.”52   Because for over a century BC maintained — uniquely —that there was no aboriginal
title in the province to extinguish, it did not regard the principle as applicable. Delgamuukw and the Haida case, I would
argue, reinforces St. Catherine’s by adding the logical corollary that if governments seek to access this source of revenue
before the title issue is resolved, they need to consult and negotiate with the First Nation claiming ownership.  If they do
not, they are taking a significant legal risk.

Does all this mean that in this fourth, post-Haida period, incentives are now in place for more meaningful negotiations, both
at the treaty table and elsewhere? I think that is what the courts intend to happen, and there is no doubt that the periods
are getting shorter. It took over a century to get over crown immunity, a quarter of that to re-establish aboriginal title as a
property right, and only four years to confirm that aboriginal title has some clout even before it is litigated. But more
meaningful negotiations are also what the Supreme Court of Canada was aiming for in Delgamuukw, and it did not quite
work out that way. It is, perhaps, too early to tell.

The reality, I think, is that negotiated settlements are, in the end, the only solution. But they may be possible only if the
courts provide a framework that gives all the parties a better idea of where they stand, and if the parties — all the parties —
are truly committed to making just and honourable settlements.
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